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1. 9:00 AM CASE NUMBER:  MS5031 
CASE NAME:  PARAQUAT CASES 
 HEARING IN RE:  APPLICATION PRO HAC VICE OF ZACHARY D. HOLMSTEAD 
*TENTATIVE RULING:* 
 
Hearing off calendar.  Application previously granted at ex parte hearing on 5/3/22 and order filed on 
6/14/22. 
 

 

  
    

2. 9:00 AM CASE NUMBER:  MSC15-01706 
CASE NAME:  KAHANGI VS FINEX REAL ESTATE 
 *HEARING ON MOTION IN RE:  ENFORCE STIPULATED ORDER 
*TENTATIVE RULING:* 
 
Factual Background 

The essence of this matter, and the issues presently before the Court, relate to the valuation of real 

property located at 39 Hacienda Circle in Orinda, California (the “Property”). The parties purchased 

the Property in 2014 with the intent to remodel and ‘flip’ it for profit. During the remodel, serious 

structural damage occurred to the Property requiring extensive repairs, leading to a law suit against 

the structural engineer and contractor. A dispute then arose between the Parties, resulting in the 

current matter. 

During the course of the litigation, the Parties obtained a settlement regarding the structural repairs, 

made numerous repairs, and obtained an Appraisal ($1,190,000) and a Broker’s Opinion ($850,000 - 

$950,000) addressing the fair market value of the Property. They also participated in a binding 

arbitration to assist with resolving this matter. Despite all these efforts, the Parties still disagree as to 

the value of the Property and the procedure for determining same.  

Analysis 

Defendants seek relief under California Code of Civil Procedure (“CCP”) §128, subsections (3), (4) and 

(8), or alternatively under CCP §664.6.  

CCP 128 

CCP §128 states, in relevant part, that every court “shall have the power to do the following: … (3) [] 

provide for the orderly conduct of proceedings before it … (4) [] compel obedience to its judgments, 

orders, and process, and to the orders of a judge out of court, in an action or proceeding pending 

therein, [and] (8) amend and control its process and orders so as to make them conform to law and 

justice….” Defendants contend these sections demonstrate “the Court has inherent power to control 

the trial and conform the proceedings to law and justice,” including enforcing the orders discussed 
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below.  

Plaintiffs’ argue that the “power to amend and control process and orders reflected in section 128, 

subsection 8, is limited to such exercise as the correction of clerical errors; the setting aside of 

judgments and orders inadvertently made and not the result of an exercise of judgment; the 

prevention of the wrongful use of process rightfully issued; and amendment of summons to conform 

to existing facts.” (Bloniarz v. Roloson (1969) 70 Cal.2d 143, 148; see also People v. McGee (1991) 232 

Cal.App.3d 620, 626.) None of these situations is applicable to the current matter.  

Plaintiff is correct in their citation to the limits of subsection (8) of CCP §128. They do not, however, 

address the scope and authority of the Court with regards to subsections (3) and (4). Instead, Plaintiff 

agrees that the Court has the authority to enforce its orders under subsection (4). (Opp. at 4:8-20.) 

CCP 664.6 

California Code of Civil Procedure section 664.6 provides, in relevant part, that if “parties to pending 

litigation stipulate, in a writing signed by the parties outside of the presence of the court or orally 

before the court, for settlement of the case, or part thereof, the court, upon motion, may enter 

judgment pursuant to the terms of the settlement.” (CCP §664.6(a).)  

When ruling on a section 664.6 motion, “the court in effect acts as a trier of fact.” (Fiore v. Alvord 

(1985) 182 Cal.App3d 561, 565.) In making this determination, the court may receive extrinsic 

evidence in making its determination. (Ibid. citing Corkland v. Boscoe (1984) 156 Cal.App.3d 989, 994.) 

Under section 664.6, a trial court is authorized to “interpret the terms and conditions to [the] 

settlement.” (Id. at 566.) “Although a judge hearing a [Code of Civil Procedure] section 664.6 motion 

may receive evidence, determine disputed facts, and enter the terms of a settlement agreement as a 

judgment, nothing in section 664.6 authorizes a judge to create the material terms of a settlement, as 

opposed to deciding what terms the parties themselves have previously agreed upon.” (J.B.B. 

Investment Partners, Ltd v. Fair (2014) 232 Cal.App.4th 974, 983-84, quoting Weddington Productions, 

Inc. v. Flick (1998) 60 Cal.App.4th 793, 810.)  

The documents to be enforced 

The Parties contend that the November 2017 Stipulation to Continue the Trial and Stay the Case 

(“2017 Stipulation”) is a qualifying writing under section 664.6. That document, however, does not 

settle any aspect of the case. It merely asks the Court to continue the trial date as well as the pending 

(at that time) motion for summary adjudication. None of the causes of action or issues in the matter 

were ‘settled’ by that stipulation. As such, it does not qualify under section 664.6.   

On July 10, 2018, the Court entered the Parties’ Stipulation and Order re Path Forward for Case and 

Arbitration (“Stipulated Order”). The Parties agree that the July 9, 2019 Stipulated Order qualifies as a 

writing under this provision. That document does settle large portions of the case, and therefor can 

be acted upon under section 664.6. Although the Parties agree the Stipulated Order should be 

enforced, they disagree on how the Court should proceed in “entering judgment pursuant to the 
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terms of the settlement.” The main point of contention is how and when to value the Property. 

As the Parties focus most of their attention on the Stipulated Order, and there is no material variance 

between the two orders (related to the matters presently at issue), the Court will focus its 

examination on the Stipulated Order. 

The Stipulated Order 

Per the terms of the Stipulated Order, the Parties were to meet and confer on the “methods of repair 

in a cooperative manner, with the goal being a complete repair of the home sufficient that the home 

can be sold without a disclosure that would significantly reduce the value of the home.” (Stipulated 

Order at ¶4.) To that end, the Parties “agreed to the retention of a structural engineer for mediation 

purposes to provide guidance on the necessary repairs.” (Ibid.) The ultimate goal of the Stipulated 

Order was for the partnership to be “wrapped up based on the appraised value of the home, taking 

into account the Repair Expenses and the amounts determined by the Arbitrator on the matters 

submitted to him.” (Id. at ¶6.)  

The main point of contention is determining the “appraised value of the home” so that the 

partnership assets can be determined, distributed, and the partnership dissolved. As noted above, as 

part of the process of determining the “appraised value of the home,” the Parties obtained both an 

Appraisal ($1,190,000) and a Broker’s Opinion ($850,000 - $950,000.)  

Defendants ask the Court to determine the value of the Property based on the “mid-point valuation” 

of the Appraisal and the Broker’s Opinion – which Defendants set at $1,000,000. (Motion at 12:11-

13.) Plaintiffs contend that both the Appraisal and Broker’s Opinion (collectively the “Valuations”) are 

inaccurate and lower than what the Property is actually worth – due to the outstanding repairs that 

still need to be completed and alleged misconduct by Defendants. (Opp. at 2:3-10.) Plaintiffs also 

claim that Defendants are breaching their fiduciary duty to the partnership by not allowing the 

Property to be sold on the open market or purchased by Plaintiff, who has offered to purchase the 

Property for $1,500,000. (Ibid.) 

Interpretation of Agreement 

Despite both Parties agreeing that the Stipulated Order should be enforced, they have varying 

interpretations of what the Stipulated Order requires and what different portions of it mean.  

When a court is determining whether an agreement is ambiguous, it must first look to extrinsic 

evidence offered to show the parties’ mutual intention. (George v. Automobile Club of Southern 

California (2011) 201 Cal.App.4th 1112, 1126.) “If the court determines that the contract is reasonably 

susceptible of an interpretation supported by extrinsic evidence, the court must admit that evidence 

for purposes of interpreting the [agreement.]’” (Ibid. quoting Fremont Indemnity Co. v. Fremont 

General Corp. (2007) 148 Cal.App.4th 97, 114.)  

“The law is well settled that the construction of a contract as shown by the acts and conduct of the 

parties prior to the controversy as to its meaning, is entitled to great weight.” (Richeson v. Helal 
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(2007) 158 Cal.App.4th 268, 280, quoting Automobile Salesmen’s Union v. Eastbay Motor Car Dealers, 

Inc. (1970) 10 Cal.App.3d 419, 424.) “Furthermore, the acts of the parties under a contract should be 

used as a reliable means of interpreting an ambiguous contract.” (Ibid.)  

Given the varying interpretations of the Stipulated Order, the below discussion examines the actions 

of the Parties to assist the Court in giving meaning to the agreement.  

Scope of Repairs 

Plaintiffs contend that the Valuations are inaccurate as they were performed before all of the repairs 

to the Property were completed, and that Defendants represented that all such repairs were 

completed at the time of the Valuations. The evidence does not support this contention. Defendants 

establish there were numerous discussions between the Parties, as well as between the Parties and 

the appraiser and broker regarding the outstanding repairs that needed to be done. (See e.g. Packer 

Reply Decl., ¶¶3-7; Packer Decl. Ex. I.) The Parties also filed CMC statements with the Court indicating 

that repairs were still being performed during the time the Parties were seeking the Valuations. 

(Packer Reply Decl. Exs. S, T.)  

At no point did Plaintiffs indicate that the Valuations should not be made until all repairs were made 

to the Property. In point of fact, Plaintiffs agreed to move forward with the Valuations, and having 

them include representations about the outstanding repairs. For example, during the process of 

engaging the appraiser, the proposed scope stated, in relevant part: “The valuation should take into 

account the impact on value of disclosure of the prior damage, the prior repairs and the yet-to-be-

completed work.” (Packer Decl. Ex. I.) Counsel for Defendants specifically requested that Plaintiffs’ 

counsel confirm the scope of work. (Ibid.) Plaintiffs’ counsel responded they were “in agreement with 

the scope as described below.” (Ibid.)  

Additionally, when the Parties sought to engage the broker for his opinion, there were discussions 

with the broker regarding the outstanding repairs. (Packer Reply Decl. ¶7, Ex. U.) Specifically, the 

Parties requested that the Broker’s Opinion “take into account the disclosures regarding the prior 

foundation issues, repairs and work left to complete…” (Packer Reply Decl. Ex. U.) Plaintiff did not 

dispute any of this, but instead revised the letter sent to the broker that addressed the scope of the 

remaining work. (Packer Reply Decl. 7, Ex. U.) It is worth noting that the communication to the broker 

included the statement that the “home will not be sold, and thus the opinion is merely to help assess 

the value to resolve the partnership shares issue.” (Packer Reply Decl. Ex. U.) Plaintiffs agreed to this 

description of the scope and purpose of the Broker’s Opinion. 

During this entire process Plaintiffs were aware that there were still repairs that needed to be made 

to the Property, and agreed that the Valuations should proceed without the need for all of the repairs 

to be completed. Defendants also present evidence that the partnership trust does not contain any 

money to perform the repairs that are still needed. (Saberi Decl., ¶¶10-13.) Accordingly, it appears 

impractical, if not impossible, for the partnership to make all the remaining repairs prior to valuing 

the Property. Plaintiffs do not explain how such repairs should be paid for, assuming they must be 
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performed prior to obtaining an appraised value for the Property.  

As for the contention that Defendant Saberi prevented the appraiser from viewing the entirety of the 

Property, there is no evidence to support this contention. Plaintiffs attempt to support this claim by 

citing to Mr. Kahangi’s declaration, which states that he “looked further into what occurred during 

the appraisal [and] was informed that during the appraisal, Mr. Saberi prevented the appraiser from 

viewing the entirety of the Property, preventing a true valuation of the Property.” (Kahangi Decl. ¶4.) 

There is no indication as to who allegedly informed him, or how exactly he came upon, this 

information. Mr. Kahangi was not at the Property during the appraisal. (Saberi Reply Decl. ¶4.) Mr. 

Saberi was present during the appraisal and declares that he “did not restrict access to the property 

to the appraiser or the broker during their inspections and did not interfere in any manner with the 

work the appraiser and the broker performed in providing a valuation for the property.” (Saberi Decl. 

¶4.) It is also worth noting that the appraisal report does not mention that the appraiser did not have 

full access to the Property. (Packer Decl. Ex. J.)  

Sale of the Property 

Plaintiffs contend that Defendants are breaching their duty to the partnership by not agreeing to sell 

the Property on the open market, or to Plaintiffs, who assert that they have offered to purchase the 

Property for $1,500,000 – well above the Valuations discussed above. Plaintiffs base this claim on the 

allegation that the Property is “worth far and above the $1,000,000 worth alleged by the 

Defendants.” (Opp. at 7:8-9.) Plaintiffs provide no evidence supporting this conclusion. Plaintiffs could 

have provided updated comps for the area, or an independent, updated appraisal or broker’s opinion 

showing the change in prices in the area. No such evidence was submitted.  

In addition, the Stipulated Order does not contemplate that the Property will be sold. Instead, the 

Stipulated Order states, in relevant part, that the “partnership will then be wrapped up based on the 

appraised value of the home.” (Stipulated Order at ¶6.) Furthermore, the actions of the Parties 

support the interpretation that the Property was not going to be sold. As noted above, the 

communication to the broker included the statement that the “home will not be sold, and thus the 

opinion is merely to help assess the value to resolve the partnership shares issue.” (Packer Reply Decl. 

Ex. U.)  

As Defendants point out, the partnership agreement itself states that Defendant Finex “may elect to 

preserve already invested capital or assets by seeking a mortgage, note or equity line of credit to 

cover the withdrawal of capital by the withdrawing or terminating Partners…” (Saberi Decl., Ex. A at 

G.2.) Defendants explain: “the written agreement between the parties specifically identifies how the 

partnership would be wrapped up – by Plaintiffs being bought out by Defendants.” (Reply at 9:9-11.)  

There is no evidence that the Parties ever intended for the Property to be sold in order to wrap up the 

partnership. Instead, the intent of the parties was to obtain an appraisal value of the Property and 

use that number to establish the final partnership valuation.  
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Date of Valuation of Property 

As Defendants point out, the Parties agreed that the date for setting the valuation of the Property 

was March 18, 2021. (Motion at 11:25-27.) The email to the appraiser setting forth the scope of the 

Appraisal specifically states that the Parties “need a valuation as of the inspection date (March 18, 

2021).” (Packer Decl. Ex. I.) Plaintiffs’ counsel specifically agreed with this scope. (Ibid.) The Appraisal 

itself indicates, repeatedly, that the valuation would be set “as of March 18, 2021. (See generally, 

Packer Decl. Ex. J.) In addition, the Broker’s Opinion begins by confirming that the Parties requested 

that it set the “Value of 39 Hacienda Circle as of March 18, 2021.” (Packer Decl. Ex. M.)  

All of the above undermines Plaintiffs’ attempts to now claim that the Property should be re-

appraised at some later date to determine the correct valuation.  

Partnership Valuation 

There is no ambiguity that the Parties agreed that the fair market value/valuation of the Property 

would occur outside the arbitration. The Arbitration Agreement, incorporated by reference and 

attached as Exhibit A to the Stipulated Order, specifically states that the “actual FMV/appraised value 

to be determined outside the scope of the arbitration.” Neither Party contends otherwise.  

As discussed at length above, the Parties disagree on what the valuation of the Property is and how to 

make such a determination. The Stipulated Order states that the “intent” of the agreement was that 

“all issues relating to the Orinda project will be resolved either by agreement by July 12, 2018 or by 

[the arbitrator.]” The decision on establishing the value of the Property was specifically exempted 

from the arbitrator. Thus, it would appear that the Parties intent was to come to some agreement 

relating to the valuation of the Property. This has not occurred, and clearly cannot occur, given the 

Parties’ differing positions.  

The Stipulated Order specifically states that the “partnership will [] be wrapped up based on the 

appraised value of the home.” Accordingly, this issue must be settled so that the partnership can once 

and for all be wrapped up and dissolved and the Parties can go their separate ways. As the valuation 

cannot be determined by the arbitrator, and the Parties cannot come to an agreement on the 

valuation for the Property, it appears the Parties are requesting the Court’s intervention to clear the 

impasse and set the valuation for the Property.  

The Arbitration Award set forth the process for distributing the partnership assets once the valuation 

of the Property was determined. (Packer Decl. Ex. H.) Defendants, in accordance with this procedure, 

prepared a final accounting and calculations of the distribution of the remaining partnership assets – 

based on the Appraisal ($1,190,000), the low-end of the Broker’s Opinion ($850,000), as well as a 

‘mid-point’ between the two ($1,000,000). (Motion at 12:15-14:3; Ex. J.) Plaintiff does not address or 

dispute Defendants’ calculations. 

Defendant proposes that the Court set the value of the Property at a ‘mid-point’ between the 

Appraisal and the low-end of the Broker’s Opinion – i.e. at $1,000,000. Given all of the above, and the 
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variations in the valuations of the Property, the Court finds this a reasonable request. 

Defendants’ Motion to Enforce Stipulated Order and for Entry of Judgement and Enforcement of 
Settlement Agreement is granted. The Parties’ share of the partnership assets shall be calculated 
based on the Property being valued at $1,000,000. 
 

 

  
    

3. 9:00 AM CASE NUMBER:  MSC18-00816 
CASE NAME:  LEE VS WILKINS 
 *FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
Parties to appear (by telephone). 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC18-00816 
CASE NAME:  LEE VS WILKINS 
 SPECIAL SET HEARING  MOTION FOR SANCTIONS 
*TENTATIVE RULING:* 
 
                  Plaintiff in this employment discrimination suit moves for discovery sanctions, specifically 

that (1) Defendants’ answers be stricken; (2) “all of the facts and causes of action asserted in 

Plaintiffs’ First Amended Complain are deemed established[,]” and (3) that “the Court will conduct a 

jury trial as to damages only[.]”  Because plaintiff seeks to strike defendants’ answers, that sanction 

qualifies as a terminating sanction under section 2023.030(d).  Because sanction 2 would be 

tantamount to a terminating sanction on liability, the Court views it as similar to a terminating 

sanction.   

A terminating sanction requires, at a minimum, that there be a prior order that has been 

disobeyed, and an opportunity to be heard.  (J.W. v. Watchtower Bible & Tract Society of New York, 

Inc.  (2018) 29 Cal.App.5th 1142, 1166-1171.)  The Court also must consider whether the party’s 

actions were willful, the determinant to the party seeking discovery, and the number of formal and 

informal unsuccessful attempts to obtain discovery.  (Moofly Prods. LLC v. Favila (2020) 46 

Cal.App.5th 1, 10-12.) 

 Where a party seeks an issue sanction, particularly “sweeping evidentiary conclusions that 

were at the heart of [plaintiff’s] theory of [defendant’s] liability,” the Court must consider lesser 

sanctions.  (Rutledge v. Hewlett-Packard Co.  (2015) 238 Cal.App.4th 1164, 1194. See also Lopez v. 

Watchtower Bible & Tract society of New York, Inc. (2016) 246 Cal.App.4th 566, 604.) 

 The Court also notes that a motion for issue sanctions must be supported by a Separate 

Statement as set forth in Rule of Court 3.1345(a)(7), which has not been provided by plaintiff. 
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 Plaintiff correctly points out that there have been difficulties in discovery throughout this 

case, including motions to compel further discovery and awards of substantial sanctions.  Defendants 

have missed discovery deadlines, including some deadlines that they set for themselves.  Defendants 

did not comply in a timely fashion with the Court’s orders of July 30, 2020, February 23, 2021, and 

February, 2022.  The volume of documents here has been substantial, with over 200,000 pages 

produced.  Production has required substantial time and expense (although it does appear that 

defense counsel understaffed the case).  And not every discovery dispute has been resolved in 

plaintiff’s favor.  The Court cannot say that the previous orders and lesser sanctions have failed.  Over 

time, they have resulted in greater compliance by defendants. 

 Plaintiff contends that she has not been able to conduct depositions because of the failure to 

complete documentary discovery.  While it would be ideal to complete all documentary discovery 

before depositions, doing so is not always practicable. Where the number of documents is large, and 

there have been rolling productions, it may be necessary to take depositions subject to an 

adjournment to a later date if subsequent documents are produced that involve the witness in 

question.  

 Accordingly, while the Court believes that the discovery and sanctions orders issued against 

defendants have been appropriate, and it could be that further orders from the Court will be 

necessary, the Court cannot make the findings necessary to justify the request, i.e., terminating 

sanctions.  The Court will consider whether a continuance of the trial date is appropriate as part of 

the scheduled case management conference. 

 The motion is denied. 

 
 

  
    

5. 9:00 AM CASE NUMBER:  MSC19-00973 
CASE NAME:  MIMRAN VS. HARR 
 HEARING IN RE:  APPLICATION FOR RIGHT TO ATTACH ORDER 
*TENTATIVE RULING:* 
 
The Court is in receipt of Plaintiffs’ substantive reply and declaration in response to Defendants’ 
Opposition to their Application for Right to Attach Order and Writ of Attachment. However, the Court 
is unfortunately not in receipt of said Opposition.  
 
The Court continues this hearing to June 30, 2022 at 9:00 a.m. Defendants are ordered to file an as-
served copy of their Opposition and any supporting documents by Monday June 20, 2022, along with 
courtesy copies to Department 39. 
 

 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  06/16/2022 

 

 

9 

 

 
    

6. 9:00 AM CASE NUMBER:  MSC20-00225 
CASE NAME:  BRANTOME VS. REGINA ENTERPRISES 
 HEARING ON SUMMARY MOTION  JUDGMENT+0003+ 
*TENTATIVE RULING:* 
 
Converted to a case management conference, parties to appear. The Court has received a “Notice of 
Settlement,” signed by plaintiff’s counsel only, dated June 2, 2022, stating that the parties have 
settled and that the parties will submit the appropriate stipulation and order to the Court to dismiss 
this matter against Shapes Franchising.  It further states that “Plaintiff endeavors to have papers 
before the Court within a week’s time.”  No such papers have been received. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSC21-00659 
CASE NAME:  TAJ LOCKETT  VS BROKER SOLUTIONS INC 
 *HEARING ON MOTION IN RE:  TO DETERMINE APPLICABLE STATUTE OF LIMITATIONS 
*TENTATIVE RULING:* 
 

Before the Court is a motion filed by defendant Broker Solutions, Inc. ("Broker") for determination of 

the applicable statute of limitations for the PAGA claims subject to this action. For the reasons set 

forth, the Court rules that the liability period for the violations of the Labor Code alleged in Plaintiff's 

PAGA cause of action begins September 6, 2019. 

Background to the Issue 

Plaintiff Taj Lockett was employed as a loan officer by Broker from April 20, 2020, to on or about 

December 9, 2020. (Compl. ¶ 2.) On March 1, 2021, she gave notice to the Labor and Workforce 

Development Agency ("LWDA") of her claim that Broker violated Labor Code section 2751(a) by its 

failure to include or disclose its "lean in" policy affecting the employees' commissions (the "LWDA 

Notice"). (Compl. Exh. A.) Plaintiff filed her complaint on April 7, 2021, alleging a single cause of action 

under the Private Attorney General Act, Labor Code section 2699 et seq. ("PAGA") for violation of 

Labor Code section 2751(a).  

In connection with an earlier discovery hearing, the parties raised the issue of the scope of liability 

and the claims period for Plaintiff's PAGA claim, an issue relevant to the discovery to be conducted 

and other matters in the case. The parties have asked the Court for a ruling on the application of the 

statute of limitations. The issue has been presented to the Court for determination through 

Defendant Broker's motion without objection by Plaintiff, and with full briefing by the parties. 

The Issue 

The parties agree on the following points: (1) but for the Judicial Council's issuance of Emergency Rule 

9 during the COVID-19 pandemic, the limitations period for Plaintiff's PAGA claims and the "liability 
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period" to which Defendant is subject would have started to run on March 2, 2020, one year and 37 

days before Plaintiff gave her LWDA Notice (Memo. ISO Mot. p. 1, ll. 23-26; Opp. p. 3, ll. 4-6 and p. 4, 

ll. 25-26); (2) Plaintiff timely commenced this action within the one-year statute of limitations period 

of Code of Civil Procedure section 340(a) applicable to claims for PAGA civil penalties; (3) a PAGA 

claim must be submitted to the LWDA before the statute of limitations on the cause of action has 

expired (Opp. p. 6, ll. 18-19); and (4) Plaintiff could not have commenced her PAGA action until she 

gave the LWDA notice of her claims, a prerequisite to filing a PAGA suit under Labor Code section 

2699.3(c). (Brown v. Ralphs Grocery Store, Inc. (2018) 28 Cal.App.5th 824, 835.)  

The parties dispute the statute of limitations period and the "liability period" to which Defendant is 

subject for claims covered by this action in light of Emergency Rule 9 issued by the California Judicial 

Council in April 2020. Emergency Rule 9 provides: "Notwithstanding any other law, the statutes of 

limitations and repose for civil causes of action that exceed 180 days are tolled from April 6, 2020, 

until October 1, 2020." The period between April 6, 2020 and October 1, 2020 is 178 days.  

Defendant contends that the statute of limitations for claims subject to Plaintiff's PAGA cause of 

action commenced on March 2, 2020, and that its liability is bounded by, and is based on claims 

accrued on or after that date. Defendant contends Emergency Rule 9 has no effect on the statute of 

limitations on Plaintiff's claims because the Emergency Rule only tolls the deadline for filing a 

complaint, not for giving administrative notices, such as the LWDA Notice which was a prerequisite to 

filing this PAGA suit. Defendant argues the applicable statute of limitations, excluding the tolling 

period provided under Labor Code section 2699.3, began one year from the date of the LWDA notice 

because Plaintiff "could not have commenced her action PAGA action" before March 1, 2021, when 

she gave her LWDA Notice. (Memo. ISO Mot. p. 3, ll. 2-4.)  

Plaintiff contends Emergency Rule 9 operates to extend the claims of "aggrieved employees" 

represented by Plaintiff which are within the scope of this suit to claims on which the statute of 

limitations began to run on September 6, 2019. Plaintiff contends the 178-day tolling period under 

the Emergency Rule must be added to the statute of limitations commencement date which would 

have applied absent Emergency Rule 9 because an aggrieved employee with a claim as of September 

6, 2019 could have given the LWDA notice of the claim under Labor Code section 2699.3(c) and timely 

filed the PAGA cause of action for the violation alleged in this lawsuit on April 7, 2021 when this suit 

was commenced. As a representative Plaintiff, Plaintiff can represent other aggrieved employees with 

claims for Labor Code violations based on the same facts and theories stated in the LWDA Notice.  

Defendant's Request for Judicial Notice 

The Court grants Defendant's unopposed request for judicial notice of Emergency Rule 9 issued by the 

Judicial Council effective April 6, 2020 and the Judicial Council Circulating Order No. CO-20-09. (Evid. 

Code § 452(c); RJN Exh. A.) Plaintiff also does not object to Defendant's request for judicial notice of 

the Court's tentative ruling in another matter, Coleman v. YDesign Group, LLC, Case No. MSC21-

00624. (RJN Exh. B.) Though the Court takes judicial notice of the existence of the tentative 

ruling (Evid. Code § 452(c) and (d)), the decision is not precedent or persuasive authority, it 
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addressed a different issue from that presented on the motion, and is not relevant to the 

issue raised by the motion, as set forth below.  

Analysis 

Broker's argument regarding the statute of limitations conflates two distinct issues: (a) the 

administrative exhaustion requirement of giving notice of a PAGA claim to the LWDA before filing 

suit, with (b) the statute of limitations affecting the claims of "aggrieved employees" that are within 

the scope of Plaintiff's PAGA action because they are within the statute of limitations of Code of Civil 

Procedure section 340(a). Defendant argues in effect that the PAGA claims the representative plaintiff 

can pursue are limited to those accruing within one year of the submission of the LWDA Notice, plus 

the tolling period for the LWDA investigation, because administrative exhaustion by notice to the 

LWDA is a prerequisite to Plaintiff filing her complaint.  

A. Coleman and Lantzy 

Defendant cites a statement from this Court's tentative ruling in another matter, Coleman v. YDesign, 

which it attributes to the Court but which is a quotation from the California Supreme Court's decision 

in Lantzy v. Centex Homes (2003) 31 Cal.4th 363 ("Lantzy"). (See Memo. ISO Mot. p. 3, ll. 23-26; RJN 

Exh. B [p. 22 of 24 of Def. RJN].) The quoted language explains how a tolling period operates to 

suspend the running of the statute of limitations during the tolling period. (Lantzy, supra, (2003) 31 

Cal.4th at 370-371 ["[T]he effect of equitable tolling is that the limitations period stops running during 

the tolling event, and begins to run again only when the tolling event has concluded. As a 

consequence, the tolled interval, no matter when it took place, is tacked onto the end of the 

limitations period, thus extending the deadline for suit by the entire length of time during which the 

tolling event previously occurred."].) (See also Pl. Opp. p. 5, ll. 15-18 [quoting Lantzy].)  

The issue determined in Coleman and Lantzy was whether demurrers should be sustained because 

the claims were barred by the applicable statutes of limitations. That is not the issue presented on 

this motion. The parties do not dispute that Plaintiff's complaint was filed within the statute of 

limitations for her claim for violation of Labor Code section 2751(a) and that she timely satisfied the 

LWDA notice prerequisite in order to file her PAGA action.  

B. LWDA Notice Does Not Limit the Period Covered by Plaintiff's PAGA Claims of Aggrieved 

Employees  

Emergency Rule 9 by its terms does not apply to the submission of the LWDA Notice based on the 

language of the Emergency Rule, but the submission of the notice does not determine the calculation 

of the applicable statute of limitations period for the PAGA claims. Satisfying the LWDA notice 

requirement is an administrative requirement for bringing a PAGA cause of action imposed under 

Labor Code section 2699.3 that is independent of the requirement that Plaintiff's claim must be 

timely under the applicable statute of limitations of Code of Civil Procedure section 340(a).  

There is some relationship between the LWDA notice and the statute of limitations, in that submitting 

an LWDA notice for Labor Code violations after the statute of limitations on the plaintiff's claim has 
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already expired will not revive the claim. (See Brown v. Ralphs Grocery Co. (2018) 28 Cal.App.5th 824, 

839 [termination of plaintiff's employment started deadline for PAGA notice to LWDA and statute of 

limitations on PAGA claims for violations that occurred during plaintiff's employment].) While the 

accrual of the one-year statute of limitations under Code of Civil Procedure section 340(a) may 

impose a deadline indirectly for a plaintiff to serve an LWDA notice, since the notice is a prerequisite 

to the suit and does not revive a claim already barred by the statute of limitations before notice is 

given, the obverse is not true nor has Defendant cited any authority to support such a conclusion.  

The Labor Code provisions addressing the pre-suit LWDA notice do not impose a deadline for 

submission of notice to the LWDA; they only make service of the notice a perquisite to filing a PAGA 

complaint. (Lab. Code § 2699.3(a), (c), and (d).) Defendant cites no authority holding that the outer 

date for coverage of aggrieved employee claims in a PAGA action is determined by the date of the 

LWDA notice, only that the LWDA notice determines the date after which the PAGA cause of action 

can be filed in the initial complaint or added by amendment. (Lab. Code § 2699.3(a), (c) and (d).) 

Indeed, Labor Code section 2699.3(d) makes it clear that the LWDA notice operates separately from 

the statute of limitations. (Lab. Code § 2699.3(d) operative until July 1, 2021 ["The periods specified in 

this section are not counted as part of the time limited for the commencement of the civil action to 

recover penalties under this part."].)  

Giving the LWDA notice tolls the running of the statute of limitations for filing a complaint for a 

limited time while the LWDA decides whether to investigate and prosecute the claims described in 

the notice. (Lab. Code § 2699.3(a), (c)and (d).) The party who gives the LWDA notice is permitted to 

file suit any time after the periods for the LWDA investigation or the employer cure expire. (Id.)  

A PAGA representative plaintiff's individual claims do not limit the claims within the scope of the 

PAGA action the plaintiff can pursue as a representative of other "aggrieved employees" of the 

company. (Kim v. Reins International California, Inc. (2020) 9 Cal.5th 73, 83-84 ("Kim"); Johnson v. 

Maxim Healthcare Services, Inc. (2021) 66 Cal.App.5th 924, 929-930 ("Johnson") [holding even though 

PAGA representative plaintiff's claim was time-barred, she was an "aggrieved employee" who had 

suffered at least one Labor Code violation and could act as representative plaintiff pursuing claims 

under PAGA of other aggrieved employees whose claims were not time barred].) As a representative 

plaintiff under PAGA, Plaintiff may bring claims on behalf of other aggrieved employees, even if she 

personally did not suffer the Labor Code violation that other employees sustained so long as they are 

within the substantive violations and facts and theories set forth in the LWDA Notice. (Lab. Code § 

2699.3(a)(1)(A) and 2699.3(c)(1)(A); Kim, supra, 9 Cal.5th at 83-84; Johnson, supra, 66 Cal.App.5th at 

929-930.)  

Plaintiff personally could not have suffered from Defendant's violation of Labor Code section 2751(a), 

if any, before her employment commenced in April 2020, but Defendant concedes the scope of 

potential liability for PAGA claims extends to at least March 2, 2020, a date preceding her 

employment. Based on Kim, supra, 9 Cal.5th 73 and Johnson, supra, 66 Cal.App.5th 924, the fact that 

Plaintiff could not have commenced the PAGA suit until she gave notice to the LWDA does not mean 

that she cannot represent aggrieved employees whose claims for the alleged Labor Code violations 
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are within the statute of limitations period under Code of Civil Procedure section 340(a), as extended 

and tolled by Emergency Rule 9. 

The Court finds Plaintiff's argument persuasive that the period of suspension of the statute of 

limitations under Emergency Rule 9 applies to the determine the scope of the claims of aggrieved 

employees subject to Plaintiff's PAGA claim asserted in the Complaint. The Court calculates the time 

period as 578 days and concurs with Plaintiff's position that the liability period extends to September 

6, 2019. 

The Court calculates the liability period as dating from September 6, 2019 counting back from April 7, 
2021, the date the complaint was filed: (a) the first day counted toward the statute of limitations is 
April 6, 2021, (b) the 35 days from and including March 2, 2021 through April 5, 2021 are excluded 
from the running of the statute of limitations under Labor Code section 2699.3(c) and (d) (Saturday, 
April 3, 2021 being the 33rd day after the notice, which would extend the date for LWDA or employer 
action upon the notice to the first business day after that through Monday, April 5, 2021 under Code 
of Civil Procedure §§ 12, 12a and 12b), (c) the period from October 1, 2020 through March 1, 2021, 
the date Plaintiff gave her LWDA Notice (151 days), are included in the running of the statute, (d) the 
178-day tolling period under Emergency Rule 9 from April 6, 2020 through October 1, 2020 is 
excluded from the running of the statute, and (e) counting back the 213 days remaining on the one-
year statute preceding April 6, 2020 (for a total of 578 days), an employee whose claim accrued on 
September 6, 2019 could timely file the PAGA suit on the claim on April 7, 2021. (See Pearson Dental 
Supplies, Inc. v. Superior Court (2010) 48 Cal.4th 665, 674 [" 'Tolling may be analogized to a clock that 
is stopped and then restarted. Whatever period of time that remained when the clock is stopped is 
available when the clock is restarted, that is, when the tolling period has ended.' [Citation omitted; 
emphasis added.],' "quoting Woods v. Young (1991) 53 Cal.3d 315, 326, fn. 3].) 
 

 

  
    

8. 9:00 AM CASE NUMBER:  MSC21-00659 
CASE NAME:  TAJ LOCKETT  VS BROKER SOLUTIONS INC 
 *HEARING ON MOTION IN RE:  JUDGMENT ON PLEADINGS 
*TENTATIVE RULING:* 
 

Before the Court is a motion for judgment on the pleadings filed by defendant Broker Solutions, Inc. 

("Broker"). For the reasons set forth, the motion is denied. 

Background 

Plaintiff Taj Lockett was employed by defendant Broker as a loan officer. Broker is a company that 

originates residential mortgage loans. Lockett was paid on commission. Lockett was provided written 

commission plans, discussed below. The commission plans do not set forth the Broker's "lean in" 

policy which Plaintiff alleges provides for a loan officer to accept a lesser commission to obtain better 

loan pricing for the customer. (Compl. ¶¶ 2, 3, 9, 12-14.)  

In a single cause of action under the Private Attorney General Act, Labor Code section 2699 et seq. 
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("PAGA"), Plaintiff alleges Broker's written commission agreements with its loan officers do not 

comply with Labor Code section 2751(a) because they do not set forth or disclose the "lean in" policy. 

Broker contends the failure to set forth the "lean in" policy does not violate the statute and that 

Plaintiff's complaint does not state a cause of action against Broker as a matter of law. 

Standards Governing Motion for Judgment on the Pleadings 

Code of Civil Procedure section 438 permits a defendant to move for judgment on the pleadings on 

the ground that the complaint does not state facts sufficient to constitute a cause of action against 

the defendant, the ground relied on by Broker. (Code Civ. Proc. §§ 438(b)(1) and 438(c)(1)(B)(ii); 

Stoops v. Abbassi (2002) 100 Cal.App.4th 644, 650 ["Such motion may be made on the same ground 

as those supporting a general demurrer, i.e., that the pleading at issue fails to state facts sufficient to 

constitute a legally cognizable claim or defense. [Citation omitted.]"].) The legal standards for 

determination of a motion for judgment on the pleadings are similar to the standards for 

determination of a demurrer. (Eckler v. Neutrogena Corp. (2015) 238 Cal.App.4th 433, 439.) The 

grounds for judgment on the pleadings "shall appear on the face of the challenged pleading or from 

any matter of which the court is required to take judicial notice." (Code Civ. Proc. § 438(d).)  

As in the case of a demurrer, the Court accepts all factual allegations of the complaint and "gives 

them a liberal construction." (Gerawan Farming, Inc. v. Lyon (2000) 24 Cal.4th 468, 515-16.) "If the 

complaint states a cause of action under any theory, regardless of the title under which the factual 

basis for relief is stated, that aspect of the complaint is good against a demurrer." (Quelimane Co. v. 

Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 

Further, "If the motion for judgment on the pleadings is granted, leave to amend must be granted 

unless the defect cannot be cured by amendment." (Hudson v. County of Los Angeles (2014) 232 

Cal.App.4th 392, 408 [emphasis added, citing Baughman v. State of California (1995) 38 Cal.App.4th 

182, 187].) " 'There is a policy of great liberality in permitting amendments to the pleadings at any 

stage of the proceeding. . . . Thus, under this state's liberal rules of pleading, 'the right of a party to 

amend to correct inadvertent misstatements of facts or erroneous allegations of terms cannot be 

denied.' [Citation omitted.]" (Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945 [quoting, among 

other authorities, Blakey v. Superior Court (1984) 153 Cal. App.3d 101, 107].) 

Defendant's Requests for Judicial Notice  

Defendant requests the Court to take judicial notice of five documents attached to its request for 

judicial notice ("RJN"): (1) Exhibit A: Loan Originator Agreement, electronically executed by Lockett on 

March 31, 2020 ("Agent Agreement"); (2) Exhibit B: Commission Plan, Exhibit A to Loan Originator 

Agreement electronically executed by Lockett on March 31, 2020 with an Effective Date of April 6, 

2020 ("Original Commission Plan"); (3) Exhibit C: Commission Plan, Exhibit A to Loan Originator 

Agreement electronically executed by Lockett on April 5, 2020 with an Effective Date of April 13, 2020 

("First Amended Commission Plan"); (4) Exhibit D: Commission Plan, Exhibit A to Loan Originator 

Agreement electronically executed by Lockett on April 14, 2020 with an Effective Date of April 20, 

2020 ("Second Amended Commission Plan"); and (5) Exhibit E: 2011 California Assembly Bill No. 1396, 
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California 2011-2012 Regular Session, California Committee Report, Hr. June 22, 2011. The Court 

refers to RJN Exhs. B-D as the "Commission Plans."  

As to Exhibits A-D, Plaintiff does not oppose the request so long as judicial notice is limited to the 

documents, which Plaintiff appears to concede constitute her written loan agent agreement with 

Broker and the applicable Commission Plans during her employment with Broker. The Court will take 

judicial notice of RJN Exhs. A-D, subject to the limitations on judicial notice where the content or 

interpretation of the document is reasonably susceptible to dispute. (StorMedia Inc. v. Superior Court 

(1999) 20 Cal.4th 449, 457, fn. 9 [existence of document judicially noticeable, but not the truth of its 

contents or its proper interpretation where the truth or interpretation are disputable]; Fremont 

Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113-115.)  

As to the legislative history of the 2011 amendment to Labor Code section 2751, both parties cite to 

the purpose of the statute addressed in the legislative history. "In interpreting a statute, courts 

examine the statutory language, giving it a plain and commonsense meaning. If the language is clear, 

courts must generally follow its plain meaning. [Citation omitted.]" (LaFace v. Ralphs Grocery Co. 

(2022) 75 Cal.App.5th 388, 407 [interpreting IWC Wage Order].) Courts, however, will look to extrinsic 

aids to interpretation of statute, such as the purpose of the statute and its legislative history, " '[i]f 

the statutory language permits more than one reasonable interpretation'. [Citation, internal 

quotation marks omitted.]" (Smith v. LoanMe, Inc. (2021) 11 Cal.5th 183, 190 [quoting Meza v. 

Portfolio Recovery Associates, LLC (2019) 6 Cal.5th 844, 856–857].) The Court takes judicial notice of 

the legislative history, RJN Exh. E as permitted under these authorities.  

In support of Defendant's Reply, Defendant asks the Court to take judicial notice of four case 

management conference ("CMC") statements filed in this case. (Def. Reply RJN Exhs. A-D.) The Court 

takes judicial notice of these filings, subject to the limitations on judicial notice and subject to the 

Court's analysis below. (StorMedia Inc. v. Superior Court, supra, 20 Cal.4th at 457, fn. 9; Fremont 

Indemnity Co. v. Fremont General Corp., supra, 148 Cal.App.4th at113-115.) 

Analysis 

At issue is the construction and application of Labor Code section 2751(a) which provides:  

Whenever an employer enters into a contract of employment with an 

employee for services to be rendered within this state and the 

contemplated method of payment of the employee involves 

commissions, the contract shall be in writing and shall set forth the 

method by which the commissions shall be computed and paid.  

(Emphasis added.)  

Plaintiff alleges that the "written commission plans omit a substantial portion of the method by which 

[the employee's] commissions are computed and paid" specifically because they "fail to set forth or 

disclose Defendant's so-called 'lean in' policy." (Compl. ¶ 14.) Plaintiff alleges under the "lean in" 

policy, the employee "may obtain reduced pricing for their customers by accepting a reduced 
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commission. Under this policy, [employees] routinely accepted reduced commissions in order to 

obtain pricing necessary to close sales." (Compl. ¶ 14.)  

The complaint thus includes allegations regarding (1) the effect of the policy (i.e., a reduction in the 

commission paid), and (2) when it applies (when the agent obtains better loan pricing for the 

customer by accepting a lower commission) but not the actual terms and conditions of the policy. 

Defendant does not suggest in its motion that the "lean in" policy is expressly referenced or described 

in the Agent Agreement or any of the Commission Plans.  

A. The Agent Agreement and Commission Plans 

Commission Plans sections 2.1 and 2.2 specify when a commission is considered "earned" and when 

earned commissions will be paid. (RJN Exhs. B-D.) The Commission Plans include a Commission Table 

and a Commission Formula provision applying the basis points specified in the Commission Table to 

the monthly loan volume for different "loan scenarios." (RJN Exhs. B-D, sections 2.3 and 2.3.1.) 

(Memo. ISO Mot. p. 7, l. 26 – p. 8, l. 20.) The Commission Table includes a long list of different basis 

points ("bps"), percentages, and in some cases dollar amounts applicable to different "loan 

scenarios." (RJN Exh. B [sections 2.3.1 and 2.3.2]; RJN Exh. C [same], RJN Exh. D [same].)  

Defendant cites Section 3 of the Commission Plans pursuant to which the employee's compensation 

"may be restructured and/or adjusted up or down by [Broker], in its sole discretion." (RJN Exh. D, 

Section 3.) Defendant also cites a portion of Agent Agreement section 4.2 which states the "per loan 

commission rate" can be adjusted up or down by Broker. Defendant contends the "per loan 

commission rate" referred to in that section is the "Commission Formula" under the Commission 

Plans "defined as the 'applicable number of basis points (bps) as set forth in the Commission Table 

multiplied by the total monthly volume originated for each Loan Scenario.' " (Memo. ISO Mot. p. 11, 

ll. 14-17 and p. 12, ll. 4-5.)  

B. The "Lean In" Policy in Relation to the Agent Agreement and Commission Plans 

There is no reference in the Agent Agreement, or the Commission Formula or Commission Table in 

the Commission Plans, to a "lean in" loan scenario or to a "lean in" policy. Defendant argues, without 

citation to anything in the Agent Agreement, the Commission Plans or the Complaint, that a " 'lean in' 

is a reflection of the commission rate and not the method of computing the commission" and that "an 

adjustment or reduction in the per loan commission rate does not create a new or different method 

of computing commissions." (Memo. ISO Mot. p. 12, ll. 10-13.) Plaintiff correctly points out that 

nothing in the complaint, the Agent Agreement, or Commission Plans indicates that the "lean in" 

policy alleged in the complaint is a "per loan commission rate" which can be unilaterally modified by 

Defendant.  

In Reply, Broker cites to multiple joint CMC statements filed in this case. In one filed at the outset of 

the case, Plaintiff's portion of the joint statement indicates the "lean in" policy involves loan officers 

accepting "a commensurate reduction in their commission (e.g., through a reduction in commission 

rate.)." (Def. Reply RJN Exh. A, July 2021 Jt. CMC Stmt. p. 2, ll. 17-18 [emphasis added].) The 

statement in the CMC is not an admission that the "lean in" policy is merely a commission rate 
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difference. The parenthetical in the one CMC statement that contains the reference on which 

Defendant relies states reduction in the commission rate is an example of how commissions may be 

reduced under the "lean in" policy, not that the reduction in commission rate is the only method by 

which the commissions are adjusted when the "lean in" policy applies.  

The Court cannot determine from the information before it on this motion that as a matter of law the 

"lean in" policy consists exclusively of a reduction in the rate of the commission paid, or the "per loan 

commission rate" as opposed to some other form or manner of adjustment to the computation or 

payment of the commission.   

C. The Court Cannot Determine As A Matter of Law on this Record that the "Lean In" Policy 

Alleged in the Complaint Did Not Have to Be Disclosed under Labor Code Section 2751(a) 

It is not clear to the Court in the context of the full text of Section 4.2 of the Agent Agreement that 

the discretion to change the commission rate in that paragraph is intended to apply to the "lean in" 

policy and "lean in" scenario alleged in the Complaint, or that if it does, that a change in the "per loan 

commission rate" applicable in a "lean in" scenario is not information that must be disclosed under 

Labor Code section 2751(a).  

The complete text of Section 4.2 of the Agent Agreement states:  

The per loan commission rate to be paid to OLA may be adjusted up 

or down by Company, in its sole discretion. Employee shall be 

provided notice of any adjustments as required by law. Company 

may evaluate, and possibly amend, OLA's per loan commission 

compensation as identified in Employee s Exhibit A commission 

schedule. Any change in OLA's commission compensation shall be 

applied only to loan applications received and processed by the 

Company after the effective date of the change.  

(Def. RJN Exh. A [Agent Agmt. Section 4.2 (emphasis added)].)  

It is not clear from the text of this section whether the "per loan commission rate" is different from 

the "per loan compensation" and how they relate to the "lean in" policy. The Court cannot determine 

as a matter of law that the "lean in" policy does not need to be disclosed given the requirement of 

Labor Code section 2751(a) that the method of computing and paying commissions must be disclosed 

and given the full text of section 4.2 above and its reference to the commission schedule (presumably 

the "Commission Table"). The full text of the section suggests its meaning is subject to interpretation 

and susceptible to more than one meaning in light of the detailed Commission Table with multiple 

loan scenarios.  

Defendant argues that the commission "rate" is not explicitly required to be disclosed under Labor 

Code section 2751(a), in comparison to the Independent Wholesale Sale Representatives statute 

applicable to non-employee independent sales representatives, which explicitly requires the "rate 

and method by which the commission is computed" to be disclosed. (Civ. Code § 1738.13(b)(1).) For 
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the reasons set forth above, the Court cannot determine as a matter of law from the information 

before it that the "lean in" policy is solely and exclusively a change in the commission "rate" which 

Defendant argues would not need to be disclosed because the word "rate" does not appear in Labor 

Code section 2751(a). 

Further, the meaning of the term "method" is not so narrow as to exclude from the Labor Code 

section 2751(a) the disclosure of the commission rate given the allegations concerning the nature of 

the "lean in" policy as framed in the Complaint. The term "method" is defined "broadly as 'a 

procedure or process for attaining an object.' [Citation omitted.]" (Cundall v. Mitchell-Clyde (2020) 51 

Cal.App.5th 571, 581 ("Cundall") [quoting Merriam-Webster Online Dict. (2020) <merriam-

webster.com/dictionary/method> [as of June 29, 2020], archived at https://perma.cc/3MDW-

R7LR]>].) The Court in Cundall also relied on the Dictionary.com definition of a " 'procedure, 

technique, or way of doing something.' [Citation omitted.]” (Id. at 581, fn. 8 [quoting Dictionary.com 

<https://www.dictionary.com/browse/method?s=t> [as of June 29, 2020], archived at 

https://perma.cc/T9RR-RBNQ].) Consistent with its interpretation of the meaning of "method" 

broadly, the Court stated, "A procedure or a process can include the persons with the authority or 

responsibility to perform particular tasks. For example, a 'method' of alternative dispute resolution 

may identify how arbitrators will be chosen and what their authority will be." (Id. at 581-582 

[rejecting argument that Probate Code section 15401 providing alternative "methods" for revoking a 

trust by a person other than the settlor did not include the authority to revoke because authority to 

revoke was not a "method"].) 

Viewing Labor Code section 2751(a) from a practical standpoint, disclosure of the "method" of 

computing and paying commissions can reasonably mean that the employee should be able to 

determine from the written documents whether the agent will receive a commission on a particular 

transaction when the agent "leans in" and how the amount of the commission in a "lean in" 

transaction will change from what is set forth in the Commission Formula and the Commission Table. 

It is a reasonable construction of Labor Code section 2751(a) that the documents should allow the 

employee to be able to determine from the Agent Agreement and Commission Plans the process by 

which the "lean in" policy will be invoked, when it will apply, and how it will adjust the computation 

and payment of the agent's commission on a particular loan transaction.  

Plaintiff alleges that the "lean in" policy applies in certain circumstances and alters the calculation of 

the commission to be paid to a loan officer on a particular loan. Based on the limited state of the 

record, the Court cannot conclude as a matter of law that the "lean in" policy is not a procedure or 

process, or a technique or way for the loan officers to obtain commissions under certain loans or 

"loan scenarios" such that the policy is not required to be disclosed under Labor Code section 

2751(a).  

The motion for judgment on the pleadings is denied. 
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9. 9:00 AM CASE NUMBER:  MSC21-00818 
CASE NAME:  WEXELMAN VS LELAND TK CONSTRUCTION 
 HEARING IN RE:  RIGHT TO ATTACH ORDER AND ORDER FOR ISSUANCE OF WRIT OF ATTACHEMENT 
*TENTATIVE RULING:* 
 
The parties shall appear. Code of Civil Procedure (“CCP”) § 484.040 requires the Court to conduct a 
hearing on this matter. The Court provides the tentative ruling set forth below to guide the parties in 
preparing for the hearing. 
 
Plaintiff Jason Wexelman and April Wexelman (collectively, “Plaintiffs”) filed a complaint for (1) 
breach of contract; (2) breach of the implied warranty of merchantability; (3) breach of the implied 
covenant of good faith and fair dealing; (4) negligence; (5) breach of express warranty; (6) strict 
liability; (7) negligent misrepresentation; (8) unfair business practices (Bus. & Prof. Code 17200 et 
seq.); (9) rescission; and (10) restitution. The Complaint arises out of alleged construction defects with 
the property 1087 Leland Drive, Lafayette, CA. (Complaint at ¶ 1, 11.) Defendant Leland TK 
Construction, Inc. (“TK”) was the general contractor, builder and/or developer of the Property and 
Defendant Tahmoures Kamali (“Defendant” or “Kamali”) is the owner and CEO of TK. (Id. at ¶¶ 2, 3.) 
 
Plaintiffs seek an order for issuance of a writ of attachment against Defendant Kamali in the amount 
of $1,293,467.00.  
 
For the following reasons, the application is denied.  
 
Analysis 
 
Attachment is a pre-judgment creditor’s remedy. Attachment is available in actions based on contract 
when the plaintiff has suffered damages in a fixed or readily ascertainable amount of $500 or more. 
(CCP § 483.010(a).) Attachment is a harsh remedy because it causes the defendant to lose control of 
their property before the plaintiff’s claim is adjudicated. (See Martin v. Aboyan (1983) 148 Cal.App.3d 
826, 831.) Because of this, the statutory requirements are strictly construed. (See Kemp Bros. 
Construction, Inc. v. Titan Electric Corp. (2007) 146 Cal.App.4th 1474, 1476.) The court will issue a 
right to attach order if the plaintiff’s declarations establish the probable validity of the plaintiff’s 
claim. (CCP § 484.090(a)(2).) The plaintiff has the burden of proving both that its claim is one upon 
which an attachment may be issued and the probable validity of such claim. (Bank of America v. 
Salinas Nissan, Inc. (1989) 207 Cal.App.3d 260, 271.) 
 
 Probable Validity 
 
“A claim has ‘probable validity’ where it is more likely than not that the plaintiff will obtain a 
judgment against the defendant on that claim.” (CCP § 481.190; see also Loeb & Loeb v. Beverly Glen 
Music, Inc. (1985) 166 Cal.App.3d 1110, 1120; see also Kemp Bros. Construction, Inc. v. Titan Electric 
Corp. (2007) 146 Cal.App.4th 1474, 1476.) A defendant who opposes a right to attach order must give 
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notice of his objection, “accompanied by an affidavit supporting any factual issues raised and points 
and authorities supporting any legal issues raised.” (CCP § 484.060, subd. (a).) The defendant may 
make a claim of exemption with respect to his property in the opposition. (CCP § 484.070.) 
 
Plaintiffs’ argument that they are more likely than not to prevail on the breach of contract claim is 
premised on the proffered expert testimony regarding alleged defects with the Property. Critically, 
and as noted by Defendants, Kamali is not a signatory to the purchase agreement. (See Plaintiffs’ 
Appendix Ex. 1.) Instead, the seller is the entity Leland TK Construction, Inc. Plaintiffs argue that TK is 
the alter ego of Kamali, and that he uses TK as a shell to conduct his personal business. (Application at 
4:6-7.) Plaintiffs base this argument on evidence that TK and Kamali share the same business address 
(Chadic Decl. at ¶ 14.), as well as argument that Kamali has failed to observe the necessary formalities 
to maintain a distinct entity. (Id. at ¶ 21.) 
 
Plaintiffs have not met their burden to show that they are likely to obtain a judgment against 
Defendant Kamali. While Plaintiffs have adduced evidence regarding defects to the Property, it is less 
certain that they will be able to disregard the corporate form of Leland TK Construction in order to 
reach Kamali as an individual. Furthermore, even if it were more likely than not that Plaintiffs would 
obtain a judgment against Defendant Kamali, the amount they seek in attachment is not fixed or 
readily ascertainable, as described further below. 
 
 Fixed or Readily Ascertainable 
 
The term “fixed or readily ascertainable” means only that there is an available contractual framework 
under which the amount owing can be reasonably and definitively determined at the time of trial. 
(CIT Group/Equipment Financing, Inc. v. Super DVD, Inc. (2004) 115 Cal.App.4th 537, 540.) The 
requirement is simply that “the contract sued on must furnish a standard by which the amount due 
may be clearly ascertained and there must exist a basis upon which the damages can be determined 
by proof.” (Id., quoting Lewis v. Steifel (1950) 98 Cal.App.2d 648, 650 [internal quotation marks 
omitted].) “Uncertainty as to the specific amount of ultimate damages is not a basis to deny 
attachment.” (CIT Group/Equipment Financing, Inc., at p. 541.) 
 
Plaintiffs seek nearly $1,300,000 as an attachment, a number they argue is “[t]he value of Plaintiffs’ 
claim against Defendants for breach of contract[.]” (Application at 7:3-4.) This number includes 
estimates of repair costs “for known and suspected defects and damages” of between $250,000 and 
$500,000. (Tognela Decl. at ¶ 9.) This also includes an estimated difference between the value of the 
Property free from defects and the value of the Property with the documented defects of between 
$294,191 and $588,383. (Martin Decl. at ¶ 9.) Plaintiffs include a chart of “Out-of-Pocket Repairs and 
Damages” with some identified costs but with no supporting evidence such as invoices or other 
receipts. Plaintiffs appear to have arrived at the requested sum of $1,293,467.00 as follows: 
“anticipated repair costs, up to $500,000; attorneys’ fees and expert expenses to date, $55,000; out-
of-pocket repairs and loss of use, $150,084; and estimated diminution of value, $588,303.” 
(Application at 10:4-6.) 
 
Plaintiff’s requested attachment amount is inherently uncertain as it includes damage estimates and 
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anticipated repair costs. While the statute permits estimated attorney fees and costs, as a threshold 
issue the amount sought to be attached must be ascertainable from the contract at issue. Here, it is 
not. The Application is denied. 
 

 

  

    
10. 9:00 AM CASE NUMBER:  MSC21-01116 
CASE NAME:  CCI  VS.  HASSAN 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 
 The Court rules as follows on the motion for judgment on the pleadings brought by 
defendants Norm Barnes, Robin Byerly, and SNB Development Holdings, LLC.  The motion is joined by 
defendant Stead Financial, Inc.  The motion is opposed by plaintiff CCI, G.P. 

 Defendants’ unopposed request for judicial notice is granted.  Defendants’ motion for 
judgment on the pleadings is granted without leave to amend as to the Second, Third, Fifth, Sixth, and 
Seventh Causes of Action.  The motion is granted with leave to amend as to the First Cause of Action.  
The motion is denied as to the Fourth Cause of Action.  Plaintiff shall file any further amended 
complaint on or before July 1, 2022.  The basis for this ruling is as follows. 

 All Causes of Action.  In any amended complaint, plaintiff shall comply with rule 2.112 of the 
California Rules of Court.  There is substantial ambiguity as to whether plaintiff intended to name all 
defendants in all causes of action.  Plaintiff shall also comply with rule 3.1110(f); the exhibits to the 
original complaint are not tabbed. 

 1st C/A.  The First Cause of Action is for judicial foreclosure.  Defendants’ motion is granted 
with leave to amend as to this cause of action, so that plaintiff can correct paragraph 22 by naming 
defendant Ali Hassan as the promissory note payee.  This amendment is consistent with the 
promissory note attached to the Complaint as Exhibit “A”.  (Cf. Mead v. Sanwa Bank California (1998) 
61 Cal.App.4th 561, 567-568 [“[I]f the facts appearing in the attached exhibit contradict those 
expressly pleaded, those in the exhibit are given precedence”].)  It is also consistent with defendant 
Hassan’s undisputed status as the beneficiary of the deed of trust, and the assignor of the note and 
deed of trust.  (Complaint, ¶ 23 and ¶ 30.) 

 Defendants’ argument that plaintiff should not be allowed to correct the complaint lacks 
merit.  It is appropriate to allow leave to correct such innocent mistakes: 

When a party inadvertently makes an allegation which is destructive of his cause of 
action or of a valid defense, the courts generally have favored amendments to the 
pleadings so as to permit the party to assert the true facts and to correct the innocent 
error.  [Citations omitted.]  The general rule applicable to amendment of pleadings is 
to allow great liberality prior to trial, and even during the trial itself, so that questions 
litigated between parties may be decided on the merits.  [Citations omitted.]  In 1963 
section 576 of the Code of Civil Procedure was adopted by the Legislature to provide 
specifically that "Any judge, at any time before or after commencement of trial, in the 
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furtherance of justice, and upon such terms as may be proper, may allow the 
amendment of any pleading or pretrial conference order." 

(Hooper v. Romero (1968) 262 Cal.App.2d 574, 580.  See also, Deveny v. Entropin, Inc. (2006) 139 
Cal.App.4th 408, 426 [the sham pleading doctrine is not intended to prevent honest complainants 
from correcting erroneous allegations].) 

 2nd C/A.  The Second Cause of Action is for breach of contract.  Plaintiff here sues for 
defendant Hassan’s default on a revolving line of credit. 

 Defendants’ motion is granted without leave to amend as to this cause of action.  Plaintiff has 
not alleged facts suggesting how defendants might be held liable for the breach of a contract to which 
they were not parties.  Leave to amend is denied because plaintiff has not opposed the motion as to 
this cause of action. 

 3rd C/A.  The Third Cause of Action is for breach of the implied covenant of good faith and fair 
dealing.  Plaintiff alleges in pertinent part as follows: 

66. Hassan, Johansen, SNB and the SNB Defendants breach[ed] the 
implied covenant of good faith and fair dealing, by among other things: (a) 
using loan proceeds to pay for things other than the remodel and sale of the 
Property, (b) refusing to complete construction of the Property, (c) causing 
waste to occur at the Property, (d) failing or otherwise refusing to sale [sic] 
the Property, and (e) failing to repay the Hassan Outstanding Balance. 

 Defendants’ motion is granted without leave to amend as to this cause of action.  Plaintiff has 
failed to adequately allege a breach of the implied covenant, because the alleged wrongful conduct is 
too far outside the scope of specific contract terms.  (See, Racine & Laramie, Ltd. v. Department of 
Parks & Recreation (1992) 11 Cal.App.4th 1026, 1031-32.)  Nothing in the contract requires the loan 
proceeds to be used for specific purposes, or requires the trustor to sell the property at a specific 
time, etc.  Plaintiff appears to be recasting what are more appropriately set out as distinct legal 
theories, such as fraud or waste, as breaches of the implied covenant.  The Court finds that this is 
stretching the comparatively narrow implied covenant theory too far.  Leave to amend is denied 
because plaintiff has not opposed the motion as to this cause of action. 

 4th C/A.  The Fourth Cause of Action is for intentional fraud.  Defendants’ motion is denied as 
to this cause of action.  Plaintiff has adequately alleged a fraud theory: defendant Johansen, on behalf 
of the other SNB defendants, falsely represented that the subject loan proceeds would be used to 
remodel and sell the property securing the loan.  (Complaint, ¶ 27 and ¶ 71.)  The alleged conduct 
could be actionable as false promise fraud.  (See Beckwith v. Dahl (2012) 205 Cal.App.4th 1039, 1060-
61.)  While plaintiff’s other fraud theories may not be as clearly alleged, the Court cannot grant the 
motion as to only part of a cause of action. 

 Defendants make much of a single sentence in an earlier opposition memorandum filed by 
plaintiff, arguing that this sentence is inconsistent with plaintiff’s intentional fraud allegations: 

As the exhibits accompanying the Complaint show, CCI’s involvement was limited to 
its line-of-credit agreement with Hassan, and CCI had no relationship whatsoever 
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with any of the Cross-Complainants. 

(Defendants’ RJN, Exh. “D”, p. 6, lines 11-13.)  This sentence, however, was taken out of context — as 
the next two sentences confirm: 

In short, nothing in the pleadings supports the existence of a fiduciary or confidential 
relationship between CCI and Cross-Complainants.  Therefore, the claims for 
constructive fraud and for breach of fiduciary duty against CCI fail. 

(Id., p. 6, lines 13-15.)  Plaintiff’s assertion that it did not owe defendants a fiduciary duty is not 
inconsistent with plaintiff’s allegations that it relied on defendants’ alleged false promise. 

 The motion is denied as to defendant Stead Financial, Inc., because that defendant is 
identified in the introductory allegations as one of the “SNB Defendants.”  (Complaint, ¶ 14.)  And the 
alleged false promise was made on behalf of the SNB defendants.  (¶ 27.) 

 5th C/A.  The Fifth Cause of Action is labeled “Conspiracy to Defraud.”  Defendants’ motion is 
granted without leave to amend as to this cause of action, because it would appear to be entirely 
duplicative of the Fourth Cause of Action for intentional fraud; no new substantive allegations are 
alleged in the Fifth Cause of Action.  (See also Applied Equip. Corp. v. Litton Saudi Arabia Ltd. (1994) 7 
Cal.4th 503, 510-511 [conspiracy is not an independent cause of action].) 

 6th C/A.  The Sixth Cause of Action is for “Money Lent/Accounting.”  Plaintiff here seeks to 
recover the $ 485,000 that plaintiff lent to defendant Hassan. 

 Defendants’ motion is granted without leave to amend as to this cause of action, for the same 
basic reason stated above in the Court’s ruling on the Second Cause of Action.  Plaintiff has not 
alleged facts suggesting how defendants might be held liable for monies loaned by plaintiff to 
defendant Hassan.  Leave to amend is denied because plaintiff has not opposed the motion as to this 
cause of action. 

 7th C/A.  The Seventh Cause of Action is captioned “Unjust Enrichment.”  Defendants’ motion 
for judgment on the pleadings is granted without leave to amend, because “California does not 
recognize a cause of action for unjust enrichment.“  (Hooked Media Group, Inc. v. Apple Inc. (2020) 55 
Cal.App.5th 323, 336.)  Further, a quasi-contract action for unjust enrichment does not lie where 
express binding agreements exist and define the parties' rights.  (California Medical Assn. v. Aetna 
U.S. Healthcare of California, Inc. (2001) 94 Cal.App.4th 151, 172.)  Leave to amend is denied because 
plaintiff has not opposed the motion as to this cause of action. 
 

 

  

    
11. 9:00 AM CASE NUMBER:  MSC21-01116 
CASE NAME:  CCI  VS.  HASSAN 
HEARING ON JOINDER TO MOTION FOR JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 
The joinder is allowed.  Please see Line 10 for the ruling on the motion for judgment on the pleadings. 
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12. 9:00 AM CASE NUMBER:  MSC21-01116 
CASE NAME:  CCI VS HASSAN 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO AMEND COMPLAINT 
*TENTATIVE RULING:* 
 
The motion for leave to amend is dropped from calendar as moot, in light of the Court’s ruling on the 
companion motion for judgment on the pleadings. 
 

 

  

 
    
    

13. 9:00 AM CASE NUMBER:  MSC21-01819 
CASE NAME:  DE LA TRINIDAD VS. DURANGO FOODS 
 SPECIAL SET HEARING  COMPLIANCE HEARING+DEPT. 39+ 
*TENTATIVE RULING:* 
 
Nearly the entire judgment has been implemented, but the payments to the cy pres recipient await 
the expiration of the issued checks.  A further compliance hearing will held December 15, 2022, 9:00 
a.m. to assure that the cy pres funds have been distributed, and that counsel has submitted an 
amended judgment so reflecting.  The remaining attorney’s fees shall be withheld pending that date. 
 

 

  

ADD-ON 

 
    
    

14. 9:00 AM CASE NUMBER:  MSC20-00599 

 CASE NAME: HERBERT VS DGE INVESTMENT, INC. 
 HEARING ON MOTION IN RE: CONTINUANCE OF TRIAL DATE DUE TO UNAVAILABILITY OF DEFT'S 
EXPERT 
*TENTATIVE RULING:* 
 
Hearing required. 
 

 

 


